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SUMMARY

The Coalition of Small System Operators, together with Prime Cable of

Alaska, L.P., submit this Petition for Stay of the Federal Communications

Commission's cable television rate regulations. The Commission's implementation

of its rate regulations as set forth in its Report and Order, absent standards to

guide the Petitioners through a cost-of-service analysis, will irreparably harm the

Petitioners, the Petitioners will likely succeed on the merits of their argument on

reconsideration or on appeal, and the equities favor granting the stay. The

Petitioners request the Commission stay its implementations of its rate regulation

pending reconsideration of the benchmark rates and the final promulgation of cost­

of-service standards.

As set forth in the Petition, the benchmark tables adopted by the

Commission are based on seriously flawed methodology. Not only are there

inaccuracies in the data the Commission used to develop the benchmarks, but the

Commission's sample of small competitive cable systems is so small that the

benchmarks are wholly arbitrary. Moreover, in establishing the benchmarks the

Commission improperly included a significant number of municipal systems as well

as private systems engaged in "price wars", both of which tend to charge rates lower

than competitive systems can charge in the long run. Finally, the rules are

arbitrary because non-competitive systems are required to reduce rates to levels

below the rates charged by many competitive systems.

Despite the inherent problems with the benchmarks, the Commission

has not afforded the Petitioners with a viable alternative to the benchmarks since it

has not yet issued standards generating a cost-of-service analysis. The Petitioners

are left with the daunting prospect of either lowering rates to levels required under

the benchmarks (which, in many instances will drive the Petitioners into significant
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loss situations, put them into default of their bank loans, and may even force them

out of business), or conduct a hypothetical cost-of-service analysis without any

standards to guide them, in the knowledge that they may be forced later

retroactively to reduce their rates below benchmark levels.

For these reasons, we respectfully submit that the Commission should

stay the implementation of the cable television rate regulations pending

reconsideration of the benchmark rates and the final promulgation of cost-of-service

standards.
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The Coalition of Small System Operators, which comprises 22 small

system operators (the "Coalition") 11, together with Prime Cable of Alaska, L.P.

("Prime Cable") 'ltl, hereby petition the Federal Communications Commission

11 The Coalition of Small System Operators consists of: ACI Management, Inc.;
Anderson Pacific; Balkin Cable; Buford Television, Inc.; Classic Cable; Community
Communications Co.; Douglas Communications Corp. II; Fanch Communications,
Inc.; Frederick Cablevision, Inc.; Galaxy Cablevision; Harmon Communications
Corp.; Horizon Cablevision, Inc.; MidAmerican Cable Systems, Limited
Partnership; Mission Cable Company, L.P.; MWI Cablesystems, Inc.; Phoenix
Cable, Inc.; Rigel Communications, Inc.; Schurz Communications, Inc.; Star Cable
Associates; Triax Communications Co.; USA Cablesystems, Inc.; and Vantage Cable
Associates. Eleven of the twenty-two Coalition members alone own and operate
approximately 3,041 franchises with 2,052 headends serving in excess of 775,000
subscribers. The Coalition participated in the rate regulation rulemaking by filing
comments (dated January 27, 1993) and reply comments (dated February 11, 1993).

'ltl Prime Cable of Alaska, L.P., which owns and operates a cable system in
Anchorage, Alaska, is participating in this Petition for Stay because of its common
interest in ensuring that the Commission's regulations adequately account for the
needs of cable operators whose characteristics are likely to result in above-average
costs. See Affidavit of Rudolph H. Green ~ 5, attached hereto as Exhibit A ("Prime

\ \ \DC\62354\OOO1\GV000202.DOC



pursuant to 47 C.F.R. §§ 1.44(e) & 1.62(n), for a stay of its Report and Order 'QI in

the above-referenced proceeding. A stay is requested pending consideration and

resolution of the issues raised here regarding the irrationality of the benchmarks

adopted by the Commission and pending completion of the proceeding to be

initiated by the Commission to set standards for cost-of-service showings, and any

review by the Court of Appeals. As explained more fully below, a stay is warranted

because implementation of the Commission's Report and Order will cause

irreparable harm to the Petitioners, the Petitioners are likely to succeed on the

merits of their Petition for Reconsideration or on review by the Court of Appeals,

and the balance of the equities favors granting a stay.

I. THE BENCHMARK TABLES ADOPTED BY THE COMMISSION'S RATE
REGULATION ORDER ARE SERIOUSLY FLAWED, AND THE
COMMISSION HAS NOT TO DATE PROVIDED ANY VIABLE
ALTERNATIVE FORM OF RATE REGULATION AS REQUIRED BY THE
STATUTE

On May 3, 1993, the Commission released its Report and Order

explaining the system of rate regulation it had adopted pursuant to the mandate

of section 623(b) of the Communications Act of 1934, as amended by the Cable

Television Consumer Protection and Competition Act of 1992. The Commission's

rate regulation uses a combination of price caps and cost-of-service analysis. For

both basic and tiered services, the Commission created "benchmarks" based on its

determinations of the ranges of rates for systems subject to competition. Because

"the Commission cannot be certain that the initial capped rate will permit all

Cable's costs in Alaska are considerably higher than the costs for the typical cable
system in the lower 48 states.").

'QI Implementation of Sections of the Cable Television Consumer Protection and
Competition Act of 1992, Rate Relrnlation, Report and Order and Further Notice of
Proposed Rulemaking, MM Docket No. 92-266, FCC 93-177 (May 3, 1993).
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cable operators to fully recover the costs of providing basic tier service and to

continue to attract capital," Cable Rate Regulation Executive Summary, Appendix

A to the Report and Order, at 17-18, the Commission determined that cable

operators may charge rates higher than those based on the benchmarks by

demonstrating through a cost-of-service analysis that higher rates are warranted.

If an operator chooses this latter course, it subjects itself to the possibility of a

determination that its rates should be lower than the benchmarks. Cable

operators are expected under the Report and Order to readjust rates to the levels

specified by the benchmark analysis by June 21, 1993.

As explained below, the benchmarks -- especially as they relate to the

small systems and other cable companies like Prime Cable with higher than

average costs -- are based on a statistical sample so small and so illogical that they

constitute an arbitrary and capricious exercise of the Commission's regulatory

authority. The Commission, moreover, has not yet issued regulations explaining

the altemative cost-of-service analysis. Thus, as of June 21, 1993, cable operators

are left with a Hobson's choice of either reducing their rates based on the

benchmarks that they know to be too low to permit them to operate profitably or

staking their future on their ability to make a demonstration under hypothetical

cost-of-service standards that higher rates are warranted, with the attendant risk

that they will be ordered to reduce rates below the benchmark. Because any

reduction of rates may require refunds back to the effective date of the rules

(currently June 21, 1993), it is imperative that the effective date be stayed

pending reconsideration of the benchmark rates and final promulgation of cost-of­

service standards, or resolution of appeals. In addition, the current timetable for

rate regulation has imposed a severe administrative burden on the Petitioners;

that alone warrants relief.
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A. The Benchmarks Are Flawed

Especially in the absence of a meaningful cost-of-service altemative,

the importance of the benchmark levels to cable operators cannot be doubted. Yet

the benchmarks are based on a seriously flawed methodology. See generally

Declaration of William Shew, Director of Economic Studies, Arthur Andersen

Economic Consulting, attached hereto as Exhibit B ("Arthur Andersen

Declaration"). To establish the benchmarks, the Commission relied on the results

of its survey, as described in Appendix E to the Report and Order. Respondents to

the survey did not report cost information. The survey sought only information on

prices. Of the 1107 community units for which responses were received, the

Commission determined that the 141 of those systems that operated in a

competitive environment should be used as the primary basis for the benchmarks.

Of these 141 systems, 79 were systems with less than 30 percent penetration, 46

faced actual competition, and 16 were found to be competitive as municipal

overbuilds or municipal systems. Only 45 of the 141 systems found to operate in a

competitive environment were systems with less than 1000 subscribers; 32 had less

than 30 percent penetration; 7 were found to face actual competition; and 6 were

municipal systems.

As explained in the Arthur Andersen Declaration at 9-10, "[e]ven the

figure of 45 almost certainly overstates the number of cable systems in the database

capable of providing a reliable guide to 'competitive' prices." This is so because

"[mJarkets involving municipal cable systems and short-term overbuilds cannot be

expected to provide a reliable guide to the prices that characterize sustainable

competition between private cable systems." Id. at 10. Municipal systems, for

example, have significant cost advantages that are not available to private systems.

Analysis of the municipal systems in the FCC database has demonstrated that
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"basic service prices charged by municipal systems are almost 15% below prices

charged by competing private systems, other factors equal." Id. at 11.

In addition, six of the seven private small systems found to be facing

actual competition have existed for five years or less. "Such short-term competition

is typically characterized by price wars during which prices are held below actual

cost." Id. at 10. Thus, as the Arthur Andersen Declaration explains, it is likely that

the systems facing actual competition are operating near or below cost in an effort

to gain a competitive edge in the short run. Significantly, the Commission made no

effort to determine that any of the systems found to be facing actual competition

was operating at a profit, or realizing a reasonable return on its investment. Of

systems in the Commission's database, however, "in franchises where the duration

of competition was five years or less prices were 30% less than in those franchises

where competition had endured at least six years." Id. at 12. As noted in the

Arthur Andersen Declaration, "[t]he statistical reliability of this difference is

extremely high ...." Id. Use of such information to determine the benchmark rates

does not comport with the statutory command that the Commission should

establish reasonable rates.

If the municipal overbuilds and short-term competitive franchises are

removed from the Commission's database, "the FCC sample contains only 33 small

'competitive' cable franchises." Id. at 10. Whether the number is 33 or 45 small

systems, it is an extremely small sample on which to base the Commission's

detailed benchmark tables, which are to be applied to all small systems in the

country. For all systems with less than 1000 subscribers, the Commission

promulgated ten different benchmark tables, each containing 310 different per

channel rates. Thus, on the basis of a survey that included the pricing information

for only 45 systems -- and no more than 33 truly competitive systems -- the
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Commission has established 3100 different per channel rates. These rates apply to

the thousands cable systems in the country with less than 1000 subscribers.

As might be expected given this small sample, individual benchmark

tables are in some instances based on exceedingly little information. The two tables

(and 620 rates) for cable systems with 500 - 750 subscribers are, for example, based

primarily on the survey results from only two competitive systems of that size.

Tables for systems with between 750 and 1000 subscribers are based primarily on

the rates of five competitive systems. And tables for systems with 50 to 100

subscribers are based primarily on seven survey respondents.

The fundamental flaws in the benchmark tables adopted by the

Commission are most glaringly revealed by the observation that the benchmarks do

not accurately reflect the prices that competitive systems are charging. The very

idea of benchmark pricing, of course, is to reflect the prices that result in a

competitive market. As the Arthur Andersen Declaration (pp. 15-16) explains,

however, 20 of the 45 small systems found to be competitive by the FCC are

charging rates above the benchmark rates; on average, their prices exceeded the

prices predicted by the FCC equation by 26 percent. Because these systems are

considered competitive, they will not be subject to rate regulation under the Cable

Act. Thus, "noncompetitive" systems -- such as the Petitioners here -- will be

required under the benchmarks to charge lower rates than these competitive

systems, whose rates are supposed to be reflected in the benchmarks. This is

plainly an irrational result.

B. The Commission Has Failed to Provide A Viable Alternative to Use
of the Benchmarks

Although the Commission itself has recognized that the benchmarks

will not permit all cable operators to recover fully the costs of providing service and
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to continue to attract capital -- and thus to realize the reasonable profit

contemplated by section 623(b)(2)(C)(vii) -- there is not to date any mechanism that

provides an alternative to the benchmarks. As of June 21, 1993, a cable operator

that believes the benchmark rates are inadequate (and that elects to stay in the

cable business) must determine whether to abide by those rates and suffer losses, or

to attempt to make a cost-of-service showing. Without any indication of the factors

or the standards that will be applied to the cost-of-service question, however, an

operator simply has no basis for determining whether or not it will ultimately be

able to make a cost-of-service showing. See Affidavit of Rudolph H. Green, Exhibit

A, 1f 5 ("Because of the uncertainty of the current situation, Prime Cable is unable

to make a rational decision."); Declaration of Dean Wandry, attached hereto as

Exhibit C; Declaration of Jay Busch, attached hereto as Exhibit D. il As of the

effective date of the regulations, therefore, the only certain guide is the

benchmarks, which the Commission has acknowledged cannot be lawfully applied

to every operator.

Even if a final cost-of-service regulation were in place, it is unlikely to

provide a viable alternative for many small systems. This is so for two reasons.

First, "many cable systems, especially small ones, frequently do not have the

detailed cost records, extending back in time, that firms accustomed to cost-based

regulation are in the practice of keeping." Arthur Andersen Declaration at 6.

Second, the administrative burden of conducting cost-of-service analysis (not to

mention performing the benchmark calculations) would be crushing for many small

il In support of the Coalition's request for a stay, Dean Wandry, Vice-President
of Fanch Communications, and Jay Busch, President ofTriax Communications
Corporation, will be executing the declarations attached hereto as Exhibits C and
D, respectively. Executed copies of these declarations will be filed separately with
the Commission forthwith.
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systems. See Declaration of Michael J. Pohl, attached hereto as Exhibit E, and

Affidavit of Dean Wandry, Exhibit C. Thus, it would in many cases be impossible

or impractical for small systems to provide a cost-of-service analysis, even if the

necessary regulatory guidance were in place.

II. A STAY IS APPROPRIATE BECAUSE THE PETITIONERS WILL SUFFER
IRREPARABLE HARM IF A STAY IS NOT GRANTED, THEY ARE LIKELY
TO SUCCEED ON THE MERITS, AND THE PUBLIC INTEREST FAVORS
A STAY

In considering requests to stay its rulings, the Commission has cited

the standards articulated by the Court of Appeals for the District of Columbia

Circuit. See,~, Implementation of Sections of the Cable Television Consumer

Protection and Competition Act of 1992, Rate Reeulation, Report and Order and

Further Notice of Proposed Rulemaking,:MM: Docket No. 92-266, FCC 93-264, at 2

n. 7 (May 14, 1993) (citing Virginia Petroleum Jobbers Association v. FPC, 259 F.2d

921 (D.C. Cir. 1959), and Washington Metropolitan Area Transit Commission v.

Holiday Tours, 559 F.2d 841 (D.C. Cir. 1977». Under those decisions, the question

whether a stay is warranted is govemed by consideration of four factors: (1) the

movant's likelihood of success on the merits, (2) the possibility of the movant

suffering irreparable injury if the stay is not granted, (3) whether other parties are

likely to suffer substantial harm if a stay is granted, and (4) the public interest. A

party seeking a stay is not required to demonstrate that it will probably succeed on

the merits. Where the harm it will suffer is great, it need only show that it has a

substantial possibility of success. Washington Metropolitan Area Transit, 559 F.2d

at 843-44.
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A. The Petitioners Will Suffer Irreparable Harm if a Stay is Not
Granted

The Commission's regulatory program, under the present timetable,

poses an unfair administrative and financial burden on the Petitioners. These

operators are currently shouldering exorbitant administrative costs in an effort to

comply not only with the rate regulations, but also with the Commission's new

regulations governing other aspects of their operations. For example, one small

systems operator sent out 1,259 letters to broadcasters by the May 3, 1993 deadline

under the new signal carriage rules. The same operator sent out 2,271 notifications

to broadcasters on June 1, 1993. And, since May, it has responded to 375 inquiries

from broadcasters asking for clarification or additional information relating to

signal carriage. The operator expects to engage in more than 100 separate

retransmission negotiations by October of this year. See Declaration of Dean

Wandry, Exhibit C.

With respect to rate regulation, the Petitioners have thus far had to

eXpend inordinate amounts of time and devote substantial portions of their

operating budgets in an effort to digest and implement the Commission's Report

and Order and the related worksheets, instructions, forms, and other

pronouncements concerning implementation of the Cable Act. Indeed, personnel

who would otherwise be charged with handling other vital financial and

administrative roles for the Petitioners have had to be diverted to the sole task of

calculating benchmarks for their franchises by June 21, 1993.

Even with this dedication of substantial resources, many Petitioners

are finding it exceedingly difficult, ifnot impossible, to complete calculations of

benchmarks in the time required. See Declaration of Michael J. Pohl, Exhibit E;

Declaration of Dean Wandry, Exhibit C. Given the substantial administrative and

financial burdens that many Petitioners are encountering in calculating the
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benchmarks, it is plain that many of these cable operators could not muster the

personnel or incur the high costs of commencing, let alone completing, cost-of­

service analyses by June 21, 1993, even if the Commission had issued the cost-of­

service analysis.

Aside from the fact that many Petitioners do not have the resources

necessary to calculate the benchmarks and undertake cost-of-service analyses,

implementation of the Commission's rate regulations will cause irreparable harm to

the Petitioners. As discussed below, the rates charged by the many of the

Petitioners on September 30, 1992, exceeded the benchmarks. With no opportunity ­

to conduct a definitive cost-of-service analysis, many Petitioners may be forced on

June 21, 1993, to reduce their rates to confiscatory levels.

For example, Fanch



experience a net cash loss of$0.91 a subscriber each month. f1/ Under the FCC's

benchmark analysis, the systems would have a net cash loss per month per

subscriber of $3.32. See Declaration of Vince King, attached hereto as Appendix F.

This reduction in cash flow would create a violation of the systems' forbearance

agreement from their lenders. "[S]uch violations could cause the systems to go into

bankruptcy, and ultimately cause deactivation of the systems." Id.

It is not only small systems that would face serious financial problems

if they were to comply with benchmark-mandated reductions. Prime Cable, which

owns and operates a cable television system serving the Anchorage, Alaska area,

would be forced to comply with the benchmarks even though its

itsitscablem



rates set at unduly low benchmark rates. This is obviously a direct and irreparable

injury warranting a stay.

In addition, neither Prime Cable nor the Small Systems can even

engage in any meaningful cost-of-service analysis since the Commission has not

issued standards. The Commission stated in its Report and Order that it would

issue simplified standards by which small systems should conduct their cost-of­

service analyses, as well as general standards for cost-of-service analyses.

However, the Commission has not yet issued any standards, leaving all cable

operators, including the Petitioners, without any basis whatsoever to commence

meaningful analyses. Accordingly, if the Petitioners choose not to automatically

reduce rates that they consider reasonable and justifiable, the Petitioners will be

required to rely on untested cost-of-service principles -- with the threat of having

rates reduced retroactively to June 21, 1993, below the benchmark levels. In

essence, the Commission has given all cable operators, including the Petitioners, no

alternative but to reduce their rates to confiscatory levels or to take a blind stab at

a cost-of-service showing that ultimately and retroactively could reduce rates even

lower.

B. The Petitioners Are Likely to Succeed on the Merits

Under the Administrative Procedure Act, an agency's rulemaking may

be set aside if it is found to be "arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law." 5 U.S.C. § 706(2)(A). Although a

"presumption of regularity" is extended to an agency rule, Citizens to Preserve

Overton Park v. Volpe, 401 U.S. 402, 415 (1971), that presumption does not shield

the agency action from a "thorough, probing, in depth review." Id. An agency's

actions are considered to be arbitrary and capricious "if the agency relies upon

improper factors, ignores important arguments or evidence, fails to articulate a
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reasoned basis for its decision, or produces an explanation that is 'so implausible

that it could not be ascribed to a difference in view or the product of agency

expertise.'" Natural Resources Defense Council v. EPA, 822 F.2d 104, 111 (D.C.

Cir. 1987) (quoting Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co., 463

U.S. 29, 43 (1983». The agency "must examine the relevant data and articulate a

satisfactory explanation for its action including a 'rational connection between the

facts found and the choice made.''' State Farm, 463 U.S. at 43 (quoting Burlington

Truck Lines. Inc. v. United States, 371 U.S. 156, 168 (1962».

In this rulemaking, we submit, the Commission's actions do not

comport with the Administrative Procedure Act, both because they fail to accord

with the statutory mandate and because the benchmarks are arbitrary and

capnClOUS.

First, it is plain that the system of rate regulation that is scheduled to

go into effect on June 21, 1993, is not "in accordance with law." In permitting re­

regulation of cable rates, Congress was obviously concerned that operators be

permitted to realize a reasonable rate of return on their investment. That concern,

of course, is grounded in constitutional considerations, for the Supreme Court has

long held that if regulated rates are so low as to be confiscatory, an unconstitutional

taking occurs. See Duquesne Li~ht Co. v. Barasch, 488 U.S. 299,307-08.

Accordingly, where, as here, Congress has mandated that rates be "reasonable," the

Court has held that the congressional standard "coincides with that of the

Constitution." FPC v. Natural Gas Pipeline Co., 315 U.S. 575,586 (1942). "By

long-standing usage in the field of rate regulation, the 'lowest reasonable rate' is

one which is not confiscatory in the constitutional sense." Id. at 585.

Under both the constitutional and statutory standard, a reasonable

rate "should be 'sufficient to assure confidence in the financial integrity of the

enterprise, so as to maintain its credit and to attract capital'; the rate should also be
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'commensurate with returns on investments in other enterprises having

corresponding risks." Dlinois Bell Telephone Co. v. FCC, 988 F.2d 1254,1260 (D.C.

Cir. 1993) (quoting FPC v. Hope Natural Gas Co., 320 U.S. 591,603 (1944».

Nothing in the Commission's rate regulation to date provides any assurance that

cable operators will be able to maintain credit, attract capital, and realize

commensurate returns. In adopting a cost-of-service alternative, the Commission

itself recognized that the benchmarks will in many instances be inadequate as both

a statutory and constitutional matter. In the absence of guidance on the cost-of­

service standards, moreover, it is impossible even to determine whether the rate

regulation as a whole will permit reasonable returns for cable operators.

Accordingly, the system that the FCC proposes to implement on June 21, 1993 is

not "in accordance with law."

As the accompanying declarations demonstrate, the effect of this

incomplete regulatory scheme will be especially severe on operators, such as the

small systems and Prime Cable, whose costs are above average. Their ability to

maintain credit, attract capital, and realize commensurate returns will be severely

restricted, if not eliminated, under the Commission's rate regulation. Because the

Commission's rate regulation fails adequately to address the particular needs of

small systems, it also violates section 623(i) of the Act, which provides: "In

developing and prescribing the regulations pursuant to this section, the

Commission shall design such regulations to reduce the administrative burdens

and cost of compliance for cable systems that have fewer than 1,000 subscribers."

As we have demonstrated, the Commission has plainly failed to comply with this

requirement of law.

Second, as we have explained above, and as further demonstrated in

the Arthur Andersen Declaration, the only certain guide for rates under the

Commission's Report and Order -- the benchmarks n are not adequately supported
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by the data provided to the Commission, and are so flawed that it is impossible to

conclude that there is any "rational connection between the facts" presented to the

Commission "and the choice made." State Farm, 463 U.S. at 43. Accordingly,

promulgation of the benchmarks was an arbitrary and capricious act by the

Commission.

C. Other Parties Will Not Be Harmed by a Stay

A stay of the Commission's rate regulation pending reconsideration

and review and development of cost-of-revenue standards will not work substantial

harm to other interested parties. Under the Commission's Freeze Order, cable

television rates may not be raised at the present time, and that order could plainly

be extended if further review of the rate regulation so required. Delay of the

effective date of the rules, therefore, will not result in any cable subscribers paying

more for their service than they now pay. To be sure, if a stay were granted,

subscribers would not receive the immediate benefits of rate reductions. This harm,

however, would not be substantial, and may be subject to remedial measures by the

Commission that would make the subscribers whole in the unlikely event that the

proposed rate regulation, such as it is, is not modified. Any harm to subscribers by

a delay in the receipt of these benefits, moreover, pales in comparison to the harm

that would be visited on cable companies -- whose very existence may be at stake -­

from immediate implementation of a far reaching yet incomplete scheme of rate

regulation. In addition, we submit that subscribers would not ultimately benefit

from a system that secures some immediate, if temporary, reduction in rates at the

cost of mass confusion in the cable television market, the inability of operators to

improve their systems, and the certain reductions in service that would result from

abiding by the June 21, 1993 effective date. See Declaration of Vince King, Exhibit

F (increases in net losses that would result from compliance with regulation could

result in loss of service to 2000 subscribers).
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D. The Public Interest Requires that a Stay Be Granted

For the reasons explained above, we further submit that the public

interest in orderly and rational rate regulation, achieved in a lawful manner,

compels the entry of a stay. 6/

6./ There are no procedural barriers in the Cable Act that prohibit the
Commission from staying the implementation of the rate regulations it set forth in
its Report and Order and reconsidering the benchmarks it prescribed therein. The
only deadline Congress imposed on the Commission is contained in Section
623(b)(2) which required that the Commission prescribe regulations within 180
days from the enactment of the Cable Act (October 5, 1992). When the Commission
adopted its Report and Order on April 1, 1993, it satisfied Congress' 180-day
deadline. Nowhere in the Cable Act did Congress require that the Commission also
make its regulations effective by April 5, 1993, or even June 21, 1993, as evidenced
by the fact that the Commission did not even release its Report and Order until
May 3, 1993. Since the Commission satisfied its responsibility to timely prescribe
regulations, it is not operating under any further statutory deadlines. Accordingly,
the Commission is free to, and indeed must, stay the implementation of its rate
regulations and reconsider the benchmarks it prescribed.
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CONCLUSION

For the reasons stated herein, Petitioners Coalition of Small System

Operators and Prime Cable request that a stay of the effective date of the

Commission's regulations be granted.

Respectfully submitted,

THE COALITION OF
SMALL SYSTEM OPERATORS
AND P CABLE OF

ALAS L:.P~.----:-c,
By:.-1.~~~~~~44).

Gardner F. ille
David G. LeitcH
David M. Tyler, Jr.
Jacqueline P. Cleary

Hogan & Hartson
555 Thirteenth Street, N.W.
Washington, D.C. 20004
(202) 637-5600

Their Attorneys

Dated: June 11, 1993

- 17 -
\ \ \DC\62354\OOOl'\GVOOO202.DOC

J .i, ,



EXHIBIT A

AFPIDA VIT

STATS OF TBXAS

COUNTY OF TRAVIS

f

I

I, Rudolph H. 0reeD, am the duly elected aDd cpJaU6ed Vice President of
Prime cable FlUId I. IDe:., paeral partDer of Prime Cable of Alaska, LP. ("Prime
Cable") aDd lIMe served in IIJCh capaci1;y 11 all times relevant for the fads set forth
herein. I am sulmtittiaa tlds AffivIdit iD. sapport of the request ofPrime Cable for
a stay of the implemcm1ation of the mles aDd rogulatiODS of the Federal
CommnJricatioDs Qmmrission (the "PCr') reladng to rate regulation, and aver as
fonows:

1. "Prime Cable 0W4e6 aDd opeata acabJ& televisionsystem serviD& Anchorap,
A)aska aDd IUll'C'mcIina areas. As ofMay 31, 1993, this cable system provided
5Cl'Vice to SI,436l11h1criberLw

2. "ApplyiDa the metbocJoIo&y pceICribod by the FCC in its beDcbmar)c formula
for detetmiDioa whether Prime Cable's rates are re8SOMble, Prime Cable
manapmnn bas determIDed that its CID1'CDt agrepte rate for basic service
aDd cable propammiDl acrvke in ADdtorap is S31.S8. Prime cable
mpnapment bas det&rmiDed that the agrepte rate for its basic cable service
and cable pr..-mmma servicepracribed bytbe Pee is 526.71. AccordiDgly,
in ord&r to comply with the FCC pceICribod rate formula, Prime Cable would
have to reduce the agrepte rate for its basic cable service and cable
propammiDJ services by 54.87."

3. "PriJDe Cable 'M-rmo- has determiDed that a reduction in the aaregate
rate for basic ucl prosraJDllrina service described above would result in a
reducdon in projected rcge1IDes of approximately $570.000 from July 1, 1993
tbru September 30, 1993, aDd a redDcdoIl in cash fJow of the same amount
over tbe over the same period."

4. "Prime cable's loaD. aareement with it baDk ItJlder& requires that duriDg the
period July 1, 1993 tbm September 30. 1993 it maintain a debt to cash flow
ratio of6.76. Prime Cable anticipates that with the reduction in its cash flows
descdbed above, i1I dIbt to cash flow to debt ratio wiJl iDcrease to 7.64 over
the spec:HW period, thereby causiDa it to be JD default of its debt to cash flow
ratio lou. COMIIIIlt.. tJader the tenDs of Prime Cable's loan 8Jreemcnt, the
1eDden may age tile eDtire oatstuu'ina pdDcipal I!lVJUDt of the loan to be
accelorated ifPrime cable 'Violates any of i1s loan covenants. In addition. if
the rate5 ctetermiDed by the benchmark formula or the FCC beDcbmark
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formula are later stnut down or revised, Prime Cable believes that it will not
be able to recover the lost revenue from its subsc:n1*'S or othenrise.1l

5. t1AlthouP Prime Cable's COStS in AJasb are CODSidcrably higher than the
costs for the 1Wbl cable system in the lower 48 states. tho benchmark
formula or bencbmar]t I)'Stom does not account for these higher costs. To the
best of our k:DowlecIae, DO AJasb cable systemS were used in the data that the
Fa:::: relied OD Inestablisbins its bondamarb. The onlyway under the FCC's
mles that Prime Cable may obtain CODIideratio1l of these hiaber costs aDd to
avoid vioJatins its loaD coveDaIItS is to rely em a "COlt ofservice" showing. But
the FCC bas threaten that aD)' cable operator, such as Prime Cable, that relies
OIl a cost of service showiDI may J.e its rates reduced even further than
UDder the beD,dll'.rt~ Tbe PCC has DOt yet established the standards
that it will UIO in evaJutiDa cost of servke sbowiDp. Because of the
~ of the current situation, Pr:ime Cable is UDable to make a rational
dcdsion.lt

SWORN 1'0 AND~ BBFORB ME, by the said RDcIo1ph H. Green,
on this the~day of • 1993.

My Q)D'ImjssjOIl apires _

TOTA... P.03
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EXHIBIT B

I. William Shew. hereby declare under penalty of perjury that the following

statements .. true and correct:

I am Director d Economic Studies. Arthur Andersen Economic

Consulting. I have engaged in runerous studies of the economics of cable

systems and television markets in the United States and Europe. My curriculum

vitae is attached.

I have been 8Ik8d to examine the fcx.I1dation of the benctvnarks

proposed by the FCC to NgUlate the prices d basic cable services. particularly

as those· benchm8rka 8ppIy to ....1 cable systems. defined as having fewer

than 1000 aclbscrfbers. The benchm8rka .. intended to describe the prices that

"competitive" cable television systems would marge for basic cable service

packages. The FCC recognized that the prices a cable system charges ­

whether "competitive" or not - depend on characteristics of the service it

provides. Its schedule d competitive benchrI&ks is a fLIlction of (1) the number

of system subsaiberl. (2) the number of dwmeIs available on all regulated

tiers. and (3) the number eX satellite delivered channels on all regulated tiers.

The FCC plans to prohibit any "non-cornpetitivetl cable system from charging

service prices higher than the benctvnark prices that. according to its analysis, a

"competitive" C8bIe system would dlarge in the same circumstances.

My ardllllans canceming the It8tisticaI validity n the SOLI'1dnesa of

the benchm8rka C8I'I be 8LIII'IWized • follows:

--
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1. n.re.. irwca.nciea in the FCC data UMd to develop the
bencI1nwka. Determining how theM inacc:uracies have affected
the bencI1nwka would be quite difficult.

2. The FCC's a.npIe of small competitive systems is quite small, with
the result that the bencI1nwka derived by the FCC are
characterized by a significant deWee of uncertainty.

3. A runber of the systems used to develop ..competitive"
bencI1nwka..municipal aystema or private systems engaged in
price wars, whose prices would tend to understate the prices that
are 8U8Iain8bIe in long-run CGq)etition.

4. The FCC benct1rMrk equation does not edequately predict the
prices dwged by small, competJtive cable systems.

I will begin by sumnwizjng how the FCC constructed its benchmarks,

which is necessary to anIenIt8nd their infirmities. I will then explain my

reservations about the benchmarks.

To develop Ita competitive benchmarks, the FCC began by sending a

queationnaire to syatems ...mg 748 cable flwx:hises. out of a total of

approximately 30.000 cable fiw1chises operating in the U.S.. Of the 748

surveyed franchi_, 300 were rBndomIy selected. The remainder consisted of

at least one fnlnchile belonging to eech of the largest 100 cable systems and

franchises where the FCC believed that "effective" competition was taking place.

Cable syatems were asked to report what basic cable leNice packages they

provided, haM nB1Y dw1neIs were -..ppfted on each service and the price that

was ch8rged. • of September 30, 1892. They .... also asked to report the

runber of IUb8crtbera to 8IlCh service, -.d \Wious otIw information.
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